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CHAPTER 1 


INTRODUCTION 


INTRODUCTION 


) 

~~ This report sets forth our analysis of the 1,090 solicitation provisions, contract 
clauses, and alternates? in the Federal Acquisition Regulation (FAR) and the DoD 
FAR Supplement (DFARS). Contract clauses and solicitation provisions — hereafter 
simply called “clauses” — are a principal means of implementing the policies 
contained in the acquisition regulations. 


The report presents such information about the clauses as whether their origin 
is statutory or nonstatutory. “Statutory” is used here to embrace clauses based on 
law, Executive order, Office of Management and Budget (OMB) circular, Office of 
Federal Procurement Policy (OFPP) policy letter, other executive branch directive, or 
nonprocurement regulation published in the Code of Federai Regulations. The report 
also indicates whether the clause flows down to subcontractors and the tier to which 
flowdown occurs. ~-.. - Bye to PP. Le § 


In addition to furnishing these factual data, we have evaluated each clause and 
provided a recommendation regarding it. A clause may be a candidate for 
elimination or modification because of duplication, obsolescence, policy conflicts, or 
absence of need for it. Or it may need redrafting because it is unclear, redundant, or 
inconsistent. We make a recommendation for disposition of each clause, including 
elimination, simplification, removal of inconsistencies, or retention as is. 


Our analysis covers all 639 FAR and 451 DFARS clauses and alternates 
through Federal Acquisition Circular (FAC) 84-51 and Defense Acquisition Circular 
(DAC) 88-10, regardless of origin. Some clauses proposed for modification are based 
on statute, and their modification may require legislative action. Nonstatutory FAR 
and DFARS clauses can be modified or eliminated more easily, by action of the 


1Provisions are used in solicitations and apply before contract award. Typically they are notices 
and instructions on preparing and submitting offers, or certifications and representations required 
with offer submissions. Clauses are used in contracts but appear also in the solicitation, for the 
purpose of informing offerors of the terms and conditions that will apply if their offer is accepted. 
These clauses generally specify rights and duties of the contracting parties. Alternates give language 
to be added to or deleted from a standard clause (or substituted for language in it) to tailor the clause 
for use in specific circumstances. 
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Defense Acquisition Regulatory (DAR) Council alone or in concert with the Civilian 
Agency Acquisition Council. 


CLAUSE ORIGINS 


As noted, we have identified the origin of each clause as statutory or 
nonstatutory. The statutory category is divided into four subcategories according to 
the clause’s relationship to its source. We indicate whether the clause is specifically 
required by statute, implements statute, supports statutory or executive branch 
policy, or has both statutory and nonstatutory origins. The purpose of ascertaining 
clause origins is to determine what kind of action is needed to modify or eliminate a 
clause. If a clause is statutory, action from Congress, the executive branch, or 
another agency may be required in order to implement our recommendations. 


CLAUSE DISPOSITION 


Our evaluation of the efficacy of and necessity for each clause is in two parts. 
First, we draw conclusions about the clause from an analysis of its origin, related 
regulatory material, and other clauses. Our conclusions indicate whether the clause 
is satisfactory as is or whether it duplicates coverage elsewhere; is inconsistent with 
another clause or with current policy; could benefit from redrafting and 
simplification; or is unnecessary, obsolete, or otherwise unsatisfactory. 


From our conclusions, we recommend actions to be taken for disposition of the 
clause. For each clause, we recommend one of the five actions: eliminate the clause 
entirely, combine it with another clause, move it to another reguiation, redraft it,.or 
accept it without modification. 


SUMMARY OF FINDINGS AND RECOMMENDATIONS 


Table 1-1 summarizes our findings on clause origins, by FAR and DFARS part. 
Detailed descriptions of the classification codes we use in the table and elsewhere are 
in Chapter 2. For purposes of reporting clause origins, alternates to clauses have not 
been included in Table 1-1. The total of 496 FAR and 431 DFARS clauses 
(927 altogether) in this table thus more accurately reflects the count of individually 
numbered clauses used in the FAR and DFARS. As Table 1-1 indicates, we have 
found that about 43 percent of the FAR clauses and 25 percent of the DFARS clauses 


are statutory in origin. Certain FAR and DFARS parts are dominated by statutory 
clauses. The FAR parts with a preponderance of statutory clauses are 


@ Part 3,Zmproper Business Practices and Personal Conflicts of Interest 

@ Part 19, Small Business bd Small Disadvantaged Business Concerns 
@ Part 20, Labor Surplus Area Concerns 

@ Part 22, Application of Labor Laws to Government Acquisition 

@ Part 23, Environment, Conservation, and Occupational Safety 

e Part 25, Foreign Acquisition. 

DFARS parts with a preponderance of statutory clauses are 

@ Part 208, Required Sources of Supply . 

@ Part 219, Small Business and Small Disadvantaged Business Concerns 


@ Part 225, Foreign Acquisition. 


The relatively low percentage of statutory DFARS clauses is due, in part, to the 
fact that the DFARS clause count includes many unnecessary nonstatutory clauses. 
For example, most of the 117 clauses in Part 217, Special Contracting Methods, are 
“phantom” clauses merely invoking already existing FAR and DFARS clauses. Thus, 
they unnecessarily duplicate clauses included in our total count. Similarly, most of 
the clauses appearing in Part 270, Acquisition of Computer Resources, simply 
reference standard automatic data processing specifications and could be eliminated 
by including them as item descriptions or specifications. 


Table 1-2 summarizes our conclusions about the FAR and DFARS clauses and 
alternates. Chapter 2 defines the conclusion codes used in that table and elsewhere. 
Clauses and alternates may have more than one conclusion code; thus, the total 
number of conclusions exceeds the number of clauses and alternates (1,090). Our 
conclusions indicate that 73 percent of the FAR clauses are basically acceptable as 
written, while only 24 percent of the DFARS clauses are. The DFARS contains 
significantly more clauses that duplicate FAR or other DFARS clauses, and many . 
more clauses that are questionable for various reasons. As noted above, most of the 
duplicative and questionable DFARS clauses are found in Parts 217 and 270. 


A summary of our recommendations for the FAR and DFARS clauses and 
alternates is provided in Table 1-3. The recommendation codes also are defined in 
Chapter 2. As with the conclusions, a clause may have more than one 
recommendation code; thus, the total number of our recommendations is greater than 
the number of clauses. Our recommendations call for eliminating 17 percent of the 
FAR clauses and 63 percent of the DFARS clauses. Clauses recommended for 
elimination include those that are duplicative, obsolete, inconsistent with other 
clauses or policy, or simply unnecessary. Candidates for elimination alsu include 
some that can be merged with other clauses or relegated to other forms of guidance 
such as specifications. FAR parts with many clause elimination recommendations 
are 


@ Part 14, Sealed Bidding 

e@ Part 15, Contracting by Negotiation 

e@ Part 22, Application of Labor Laws to Government Acquisitions 
@ Part 27, Patents, Data, and Copyrights 

@ Part 32, Contract Financing 

@ Part 47, Transportation. 

DFARS parts with many clause elimination recommendations are 
@ Part 217, Special Contracting Methods 

@ Part 225, Foreign Acquisition 

@ Part 227, Patents, Data, and Copyrights 

@ Part 237, Service Contracting 

@ Part 247, Transportation 


@ Part 270, Acquisition of Computer Resources. 


Table 1-4 stratifies our recommendations by clause origin. As can be seen from 
the table, 70 of the 112 FAR clauses recommended for elimination are nonstatutory, 
while 42 have a statutory basis. Of the 284 DFARS clauses recommended for 
elimination, 240 are nonstatutory and 44 have a statutory basis. Our findings and 
recommendations show that the DFARS is in need of greater revision than the FAR. 
Of course, DoD alone does not have full authority to implement all of our 


c. 


a 


recommendations. Some will require coordination with the Civilian Agency 
Acquisition Council and/or Congress. 


Table 1-5 summarizes clause flowdown to subcontractors by FAR and DFARS 
part. Ten percent of the clauses must be flowed down, and we believe that prime 
contractors need to flow down the requirements, if not the clause, for another 
7 percent of the clauses. Our review did not address clauses that a prime contractor 
might, of its own volition, want to flow down for self-protection. Our review shows 
that the FAR is the source of most of the flowdown clauses. About 90 percent of the 
clauses that flow down extend below the first tier of subcontractors. 


REPORT CONTENTS 


“~~3 In the rest of this report, we first describe (Chapter 2) the coding conventions 


used to present our review and analysis of the clauses. This description is followed in 
Chapter 3 by the detailed report on the 451 clauses (including alternates) from the 
DFARS, presented in numerical order by DFARS part. Finally, Chapter 4 arrays the 
639 clauses (including alternates) from the FAR, also there order by part. 
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CHAPTER 2 


DESCRIPTION OF REPORT CONTENTS AND FORMAT 


DESCRIPTION OF REPORT CONTENTS AND FORMAT 


The information and analysis report for each FAR and DFARS clause is 
presented in a uniform format consisting of 11 data elements. These elements, with 
their coding conventions, are described below. 


CLAUSE NUMBER 
Self-explanatory. 
ALTERNATE (ALT) 


Clauses with alternates generally use the same clause number for each 
alternate. This field, along with the clause title, distinguishes the alternates from 
the basic clause. Clauses that have alternates listed in their titles and are numbered 
differently from the basic clause are treated as separate clauses and not entered here. 


TITLE 
Self-explanatory. 

DATE 
Self-explanatory. 

PRESCRIPTION 


The number of the FAR or DFARS location where directions for using the clause 
are found. 


ORIGIN CODE 


We defined several classifications of clause origin. There are two basic 
categories: statutory and nonstatutory. Statutory clauses are based on law, 
Executive order, OMB circular, OFPP policy letter, regulation, or executive branch 
directive.! Nonstaiutory clauses are those based on Government-wide acquisition 


\For simplicity, we use “statutory” to embrace not only matters of law but also other 
requirements imposed by authorities outside of DoD and the other acquisition agencies. 
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policies and procedures imposed by the two councils in the FAR or those that DoD 
imposes to supplement or implement Government-wide policy in the DFARS. 


Statutory clauses are divided into four subcategories: $1, S2,S3, and S4. The 
subcategory signifies how closely a clause is tied to statute, Executive order, OMB 
circular, etc., with S1 being the most closely tied and S4 the least closely tied. The 
subcategories are not discrete, and classifying cases at the boundaries is judgmental. 
Nonstatutory clauses are designated with an “NS.” The following paragraphs define 
and illustrate the codes used to describe clause origins: 


e SI. AnS1 code indicates a clause specifically required by a statute. 


Clause 52.232-25, Prompt Payment, exemplifies a clause classified as S1. 
The statutory language covering prompt payment (31 U.S.C. 39 et seq.) is 
detailed, even specifying the content of the implementing regulations. 
Although much of the language in this particular clause is taken directly 
from the text of the stat:ite, a clause need not contain the statutory language 
to be coded S1. Whenever the intent of Congress is so clearly defined that 
DoD and the other agencies have no flexibility in implementation, we 
designate the clause S1. 


@ S2. The S2 code applies to a clause clearly implementing a statute but not 
specifically required by it. 


PL 99-661 and PL 100-180 express Congress’ intention to support small 
disadvantaged businesses by encouraging awards from DoD. The law allows 
DoD to pay up to 10 percent over fair market price if the contract is awarded 
to a small disadvantaged business. The clause at 252.219-7007, Notice of 
Evaluation Preference for Small Disadvantaged Business Concerns 
(Unrestricted), describes how DoD will implement that policy. We designate 
as S2 those clauses in which statutory intent is clear but some flexibility in 
implementation is allowed. 


@ S3. An S3 code applies to a clause not required by statute but chosen as a 
means of implementing or supporting broadly stated congressional or 
executive branch policy or of utilizing the authority delegated by Congress 
to DoD and the other agencies. 


The clause at 252.220-7000, Notice of Lator Surplus Area Set-Aside, 
implements congressional procurement policy as expressed at 15 U.S.C. 644. 
Clause 252.225-7007, Supplies to be Accorded Duty-Free Entry, takes 
advantage of an exemption granted by law from paying duty on military 
supplies. We designate a clause as S3 when DoD and the other agencies 
have broad flexibility for implementing higher level policy statements. 
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S3 clauses can he altered or sometimes eliminated altogether without 
changing the law. 


S4. A clause coded S4 combines statutory and nonstatutory requirements. 


The clause at 52.232-16, Progress Payments, derives from a legislative basis 
and internal acquisition policy. Progress payments are authorized in 10 
U.S.C. 2307, and a progress payment rate of 80 percent during FY87 was 
legislatively mandated. The clause also contains administrative 
instructions on how payments are to be calculated, conditions for reducing or 
suspending payments, reports to be furnished by the contractor, and other 
requirements. Since DoD and the other agencies have control over the 
administrative portions of S4 clauses, these portions can be modified or 
simplified without changing the law. 


NS. An NS code indicates a clause whose origin is nonstatutory. 


Nonstatutory clauses are based on DoD’s or the two councils’ authority to 
prescribe regulations. Such clauses reflect acquisition policies and 
procedures and can be modified or eliminated at the discretion of the 
agencies. 


SOURCE DESCRIPTION 


The source description indicates underlying statutory citations forming the 
basis for the clause. These are usually the Public Law, or the U.S. Code reference if 
the law has been codified. Citations may also include Executive orders, OMB 
circulars, OFPP policy letters, Presidential directives, or sometimes agency 
regulations. 


FLOWDOWN 


The following classifications are used to define the subcontractor flowdown 
requirements for each clause: 


@ M — Mandatory clause flowdown — the text of the clause itself or some 


other clause specifically requires flowdown. 


@ O — Optional clause flowdown — the FAR or DFARS permits but does not 


require flowdown. 


@ R — Requirements of the clause flow down, but the clause itself does not 


necessarily flow down. 
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e P — A portion of the clause flows down. 
@ N — Flowdown not required by the FAR or DFARS. 


FLOWDOWN LEVEL 


This data element describes the level or tier to which a clause must be flowed 
down. The following classifications are used for this purpose: 


eA — Clause flows down to all levels, as long as conditions for its use 
apply. 
@1. — Clause flows down to the first-tier subcontractor only. 


@ Blank — Not applicable. 
CONCLUSION CODE AND RATIONALE 


This classification identifies our conclusion(s), based on an analysis of the 
clause, its origin, and related regulatory material. It indicates whether the clause 
duplicates coverage in another clause; is inconsistent with another clause or with 
current policy; could benefit from redrafting and simplification; or is unnecessary, 
obsolete, or satisfactory. When needed, discussion documenting the reason for the 
conclusion and references in support of the conclusion are provided under the heading 
“Rationale.” 

The following classifications are used to indicate our conclusions: 

@e DD — This DFARS clause duplicates another DFARS clause. 

e DF — This DFARS clause duplicates a FAR clause. 

e@ FF — This FAR clause duplicates another FAR clause. 

e FD — This FAR clause duplicates a DFARS clause. 


e | — This clause is inconsistent with other clauses or with current 
policies. 


@ PW — Thisclause is poorly written. 
@e Q - This clause appears to be unnecessary. 
@ QO -— ‘his clause is outdated or obsolete. 


@ OK — Nomajor changes necessary. 
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RECOMMENDATION CODE AND REMARKS 


On the basis of the analysis performed on the clause and the conclusions drawn, 
this section presents our recommendations on the disposition of the clause. The major 
options available are to eliminate the clause, simplify it, or accept it without 
modification. The remarks section elaborates on the reasons behind the 
recommendation or provides pertinent information judged important for report 
purposes. The classifications used to code our recommendations are as follows: 


e EC — Eliminate the clause. 

e Eliminate duplication. 

e Eliminate inconsistencies. 

e Redraft the clause to simplify or improve the current language. 
Move clause to another regulation. 
Accept the clause as currently written. 


Other recommendations (see remarks). 
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